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STANDARDS, PROCEDURES AND PUBLIC APPOINTMENTS COMMITTEE 

AGENDA 

16th Meeting, 2019 (Session 5) 

Thursday 3 October 2019 

The Committee will meet at 9.30 am in the James Clerk Maxwell Room (CR4). 

1. Scottish Elections (Franchise and Representation) Bill: The Committee will
take evidence on the Bill at Stage 1 from—

Andy Hunter, Chair, Association of Electoral Administrators (Scotland and 
Northern Ireland Branch); 

Sarah Mackie, Manager, Electoral Commission Scotland; 

Chris Highcock, Secretary, Electoral Management Board for Scotland 
(EMB); 

Peter Wildman, Chair, Electoral Registration Committee, Scottish 
Assessors Association. 

2. Scottish Elections (Franchise and Representation) Bill  (in private): The
Committee will consider the evidence heard earlier in the meeting.

3. Sexual harassment and sexist behaviour (in private): The Committee will
consider proposed changes to the Code of Conduct.

Katy Orr 
Clerk to the Standards, Procedures and Public Appointments Committee 

Room Tower T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5239 

Email: Katy.Orr@parliament.scot 
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The papers for this meeting are as follows— 

Agenda item 1 

PRIVATE PAPER SPPA/S5/19/16/1 (P) 

Written Submissions SPPA/S5/19/16/2 

Agenda item 3 

PRIVATE PAPER SPPA/S5/19/16/3 (P) 
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Standards, Procedures and Public Appointments Committee 
 

16th Meeting, 2019 (Session 5), Thursday 3 October 2019 
 

Scottish Elections (Franchise and Representation) Bill – written submissions 
 
 

The following written submissions, in relation to this meeting, have been received— 
 

 Association of Electoral Administrators (Scotland and Northern Ireland 
Branch); 

 Electoral Commission, Scotland; 

 Electoral Management Board for Scotland (EMB); and 

 Scottish Assessors Association (SAA) 
 

Clerks 
Standards, Procedures and Public Appointments Committee 

September 2019 
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Written submission from Association of Electoral Administrators (Scotland 
and Northern Ireland Branch) 

 
 
Organisation: Association of Electoral Administrators (AEA).  A joint response from 
the National AEA and the Scotland and Northern Ireland Branch of the AEA.  
 
Summary of Organisation: The Association of Electoral Administrators (AEA) was 
founded in 1987 and is the professional body representing the interests of electoral 
administrators in the United Kingdom.  It is a non-governmental and nonpartisan 
body and has just under 2,000 members, the majority of whom are employed by 
local authorities to provide electoral registration and election services.  There are 
eleven regional branches of the Association covering the United Kingdom one of 
which is Scotland and Northern Ireland.   
 
Call for Views on:  
 
1. Whether the proposed legislation will help to increase participation by 

extending the franchise and the right to stand as a candidate in the Scottish 
Parliament and local government elections in Scotland?  
 
The Association is not in a position to comment as voter engagement varies for 
each type of election and the political environment and topics at the time.  
However, it is essential that an awareness programme is developed to ensure 
awareness of the extended franchise and the right to stand as a candidate.    
 
In relation to prisoners a specific awareness programme will be required to 
highlight the process in order to ensure prisoners understand how to register and 
cast their vote.  Prisoners will also need to be made aware of how they can 
access information about the policies of candidates, parties and other 
campaigners, especially as it is our understanding that prisoners do not have 
internet access.   
 
Without the various awareness programmes, it is unlikely participation will 
increase to its full potential.  In addition, as a result in the change in franchise 
compared to that at a UK Parliamentary election it is imperative that education 
and publicity campaigns of the voter franchise for each election type are made 
available at the time to reduce voter confusion.  
 

2. Extending the electoral franchise for Scottish Parliament and local 
government elections to citizens of other countries with a legal right to live 
in the UK and who are resident in Scotland (section 1)  
 
The Association considers that this is a matter for the Scottish Parliament to 
determine and our members will endeavour to administer the process according 
to the legislation in force.  
 

3. Allowing all foreign nationals with an indefinite leave to remain in the UK 
and who are registered as an elector in Scotland to stand as candidates in 
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devolved elections and hold office following those elections (section 2 and 
3)  
The Association considers that this is a matter for the Scottish Parliament to 
determine and our members will endeavour to administer the process according 
to the legislation in force.  
 

4. Extending the franchise in Scottish Parliament and local government 
elections to convicted persons sentenced to term of 12 months or less 
(section 4)  
 
The Association of Electoral Administrators does not hold a view on this. The 
Association considers that this is a matter for the Scottish Parliament to 
determine and our members will endeavour to administer the process according 
to the legislation in force.  However, on the potential introduction of voting rights 
for Scottish prisoners we would encourage the Scottish Parliament to continue to 
consult fully and work closely with all relevant electoral stakeholders on the new 
legislation.  
 

5. The proposal for determining the uninterrupted or notional residence of 
convicted prisoners in prison (sections 5 and 6)  
 
The Association considers that this is a matter for the Scottish Parliament to 
determine and our members will endeavour to administer the process according 
to the legislation in force.  
 

6. The proposal that convicted prisoners will only be able to vote by proxy or 
by postal vote  
 
The setting up of polling stations in prisons would provide logistical difficulties, 
and therefore proxy or postal vote may be the most appropriate way of voting for 
convicted prisoners.  However, the following will also need to be considered 
which we highlighted in our previous consultation response:  
 
• It is our understanding from the consultation paper that postal votes would be 

sent to the prison address with the postal vote pack being treated as 
privileged correspondence and therefore prison staff would not be able to 
open the packs when they enter or leave the prison. Are there any security 
issues that need to be considered as a result of prison staff not being able to 
check the contents as with other mail?   
 

• Consideration of postal packs to prisoners with same name within the same 
prison. Currently a minor issue in a few households, but possible in large 
prison environments.  

 
• The right to a secret ballot for all prisoners.  
• Their entitlement to a proxy vote should be without the need for their 

application to be attested (as is already the case for overseas and service 
voters).  
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• An awareness programme to highlight the process in order to ensure 
prisoners understand how to register and cast their vote.  

• How prisoners could access information about the policies of candidates, 
parties and other campaigners, especially as it is our understanding that 
prisoners do not have internet access.   

 
However, the Association considers that this is a matter for the Scottish 
Parliament to determine and our members will endeavour to administer the 
process according to the legislation in force.  
 
Whatever system is introduced it must be deliverable by the Electoral 
Registration Officers (EROs) and Returning Officers (ROs) (including in cross 
boundary situations) and ensure the administration of votes to prisoners can be 
achieved safely, securely and secretly. We would encourage the Scottish 
Parliament to continue to consult fully and work closely with all relevant electoral 
stakeholders including the Scottish Assessors Association (SAA), Association of 
Electoral Administrators (AEA) and the Electoral Commission on the details of 
the new legislation.   
 

7. Other information relevant  
 

In relation to prisoners registering to vote will there be a specific registration 
application form for prisons to complete whereby, they could indicate their eligible 
criteria.  If prisoners were to complete an ordinary ‗Invitation to Register 
application form‘ or a ‗Declaration of Local Connection application form‘, there 
would be no way of knowing if they are eligible to register or for the ERO to check 
eligibility of registration.  We believe a new ‗Declaration of Local Connection‘ 
category for prisoners should be created with a specific application form for 
prisoners to complete.    

 
The Association is extremely disappointed that additional costs created as a 
result of the changes outlined in the Scottish Elections (Franchise and 
Representation) Bill will not be funded. Instead it would appear that local 
authorities are expected to meet these additional new burden costs from their 
existing funds at a time of austerity.  We would therefore urge the Scottish 
Government to review the provision of funding for the changes created as a 
result of the Bill to ensure local authorities and EROs are fully funded.  Provision 
should also be made for the estimated funding outlined to be made available in 
addition to local authorities and EROs being able to apply for top up funding 
should the actual costs exceed the estimated costs.   

 
In addition, sufficient time needs to be allowed for the proposed legislative 
changes and I am sure you are aware of Ron Gould‘s key principle that:  
 

“… electoral legislation should not be applied to any election held within six 
months of the new provision coming into force.”1   

 
 

                                                           
1
 Independent Review of Scottish Parliamentary and Local Government Elections, Ron Gould, 2007  

http://www.electoralcommission.org.uk/__data/assets/electoral_commission_pdf_file/0011/13223/Scottish-Election-Report-A-Final-For-Web.pdf
http://www.electoralcommission.org.uk/__data/assets/electoral_commission_pdf_file/0011/13223/Scottish-Election-Report-A-Final-For-Web.pdf
http://www.electoralcommission.org.uk/__data/assets/electoral_commission_pdf_file/0011/13223/Scottish-Election-Report-A-Final-For-Web.pdf
http://www.electoralcommission.org.uk/__data/assets/electoral_commission_pdf_file/0011/13223/Scottish-Election-Report-A-Final-For-Web.pdf
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Peter Stanyon 
Chief Executive of the AEA 
 
Andy Hunter 
Chair of Scotland and Northern Ireland AEA Branch  
 
5 September 2019  
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Written submission from Electoral Commission, Scotland 
 
 
1) This response sets out the Electoral Commission‘s views on the Scottish 

Elections (Franchise and Representation) Bill. We do not take a view on the 
franchise as that is for Parliament to decide. However we have identified some 
practical issues which would need to be considered in order to deliver on the 
Scottish Government‘s stated objectives for the Bill. 

 
Timing 
 
2) We continue to recommend that all legislation should be clear at least six months 

before it is required to be complied with. This applies to both primary legislation 
and any secondary legislation that is required subsequently to specify the detail 
of how the provisions will work in practice. 

 
3) This ensures that there is sufficient time for Electoral Registration Officers to 

prepare for implementing the franchise changes and for the Commission to 
produce comprehensive guidance to support them to do so. It also enables time 
for the development and user-testing of any forms for voters and to develop 
appropriate public awareness plans for communicating any changes to voters. 

 
4) The Scottish, UK and Welsh Governments have also proposed major changes to 

the way that the annual canvass of voters is undertaken by Electoral Registration 
Officers and it is currently the intention for these reforms to be in place for the 
2020 canvass. This underlines the need for early certainty about proposals, and 
the detail of how they are to be implemented, in order for Electoral Registration 
Officers to be able to prepare properly for the changes. 

 
Information for voters  
 
5) It will be important that any newly enfranchised individuals are aware of their 

right to vote and know what they need to do to register. The Commission will 
undertake targeted public awareness activity during the 2020 annual canvass 
and in the run up to the 2021 Scottish Parliament election to communicate to 
these groups. This will likely include targeted advertising along with partnership 
work with networks of international citizens living in Scotland and information 
promoted via consulates in Scotland. We will share campaign materials with 
local Electoral Registration Officers to support their activity in the local authority 
area and promote consistency of messaging. 

 
6) The Commission will develop a suite of voter forms which will need to reflect 

both the changes resulting from the franchise and from canvass reform.  
Consequently, it will be important for the legislation and planning for both 
processes to be clearly aligned to ensure clarity about what changes are 
required to the forms. The suite of forms will be user-tested to ensure that voters 
find it easy to understand the information and complete the necessary forms 
accurately. 
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7) The Electoral Commission will also work with the Scottish Prison Service, as we 
did in the run up to the 2014 independence referendum, in order to provide 
accessible information for those prisoners who would be eligible to vote. This 
would include developing a specific prisoner voter registration form. 

 
8) In the event that prisoners do not have internet access it will be important to 

consider how prisoners will access the policies of candidates and parties ahead 
of any election in order that they can make an informed decision about how they 
vote. The Scottish Prison Service will need to consider how this information is 
supplied to prisoners.  

 
Information for candidates 
 
9) The Bill seeks to extend the right to stand as a candidate at Scottish Council and 

Parliamentary elections to all foreign nationals. The Electoral Commission 
provides advice and guidance to prospective candidates ahead of elections. We 
will review and update all our guidance materials and forms for candidates at 
Scottish elections to ensure they reflect the revised eligibility for candidature. 

 
Supply of information to EROs 
 
10) It will be important to ensure that EROs are clear as to which prisoners meet the 

eligibility requirements for registering and voting. We understand that this will be 
supplied by the Scottish Prison Service. As there may be prisoners serving 
sentences in England, Northern Ireland and Wales who might otherwise be 
resident in Scotland if not for their prison sentence, it will be important to ensure 
there is a mechanism in place to provide EROs with information about their 
eligibility. The Scottish Government should develop agreements with the relevant 
prison services elsewhere in the UK for the supply of this information. 

 
 
ANDY O'NEILL  
HEAD OF ELECTORAL COMMISSION, SCOTLAND 
6 SEPTEMBER 2019 
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Written submission from Electoral Management Board for Scotland 
(EMB) 

 
 

BACKGROUND 

 
The Electoral Management Board for Scotland  
 
The Electoral Management Board for Scotland (EMB) was established  by the Local 
Electoral Administration (Scotland) Act 2011, which gave the Board ―the general 
function of co-ordinating the administration of Local Government elections in 
Scotland.‖  The EMB‘s prime focus is ensuring that the interests of the voter are kept 
at the centre of all electoral planning and administration.  It operates through working 
closely with the community of electoral professionals in Scotland and seeks to work 
by consensus, wherever possible, rather than by formal direction.  Leading and 
supporting Returning Officer (RO) and Electoral Registration Officer (ERO) 
colleagues the EMB assists the coordination of elections and referendums in 
Scotland to assist the delivery of results in which the voter can have full confidence.   
 
While the EMB has a specific remit for local government elections, over recent years 
it has provided extensive guidance, support and and recommendations to the 
electoral community in Scotland for UK Parliamentary Elections, Scottish Parliament 
Elections, European Parliamentary Elections and other events.  The previous 
Convener of the EMB was the Chief Counting Officer (CCO) for the Scottish 
Independence Referendum in 2014 delivering that event with the support of the 
Board and its officers.  The Convener also led Scotland‘s delivery of the European 
Parliamentary Elections in 2009, 2014 and 2019 as Regional Returning Officer.  The 
Convener also delivered the AV Referendum in 2011 and the EU Referendum in 
2016 as Regional Counting Officer (RCO) for both events. 
 
Governments, politicians, the Electoral Commission, ROs and EROs now recognise 
the EMB as an expert professional body in Scotland integral to the successful 
delivery of electoral events through leadership and support of ROs, EROs and their 
teams. 
 
The Scottish Elections (Franchise and Representation) Bill 
 
The Scottish Government introduced the Scottish Elections (Franchise and 
Representation) Bill on 20 June 2019.  The Bill sets out changes to the electoral 
franchise in respect of Scottish Parliament and local government elections in 
Scotland.  These include: 
 

 provisions extending the electoral franchise for those elections to include all 
those with a legal right to live in Scotland;  

 extending the right to vote to some prisoners. This extension will apply in 
respect of other devolved elections that rely on the local government franchise 
(at present, only elections for membership of a National Park authority come 
within this description); and  

http://www.electionsscotland.info/emb/homepage/2/about_us
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 extending candidacy rights for Scottish Parliament and local government 
elections for foreign nationals, so that these broadly mirror the extension to 
voting rights. 

Standards, Procedures and Public Appointments Committee: Request for 
views 
 
The Standards, Procedures and Public Appointments Committee (the SPPA 
Committee) has been designated as lead committee for the Bill and to inform its 
scrutiny it has invited views on whether the proposed legislation will help to increase 
participation by extending the franchise and the right to stand as a candidate in the 
Scottish Parliament and local government elections in Scotland. 
 
In addition, the Committee are seeking views on the various changes to the electoral 
franchise and candidacy rights proposed in the Bill:  
 

 Extending the electoral franchise for Scottish Parliament and local 
government elections to citizens of other countries with a legal right to live in 
the UK and who are resident in Scotland (section 1); 

 Allowing all foreign nationals with an indefinite leave to remain in the UK and 
who are registered as an elector in Scotland to stand as candidates in 
devolved elections and hold office following those elections (sections 2 and 
3); 

 Extending the franchise in Scottish Parliament and local government elections 
to convicted prisoners sentenced to terms of 12 months or less (section 4); 

 The proposal for determining the uninterrupted or notional residence of 
convicted prisoners in prison (sections 5 and 6); and 

 The proposal that convicted prisoners will only be able to vote by proxy or by 
postal vote. 

 
The EMB welcomes the opportunity to respond to this call for views.  The material in 
this paper represents the views of the EMB and is the product of the Board‘s own 
consideration of the topics and its engagement with ROs and EROs formally and 
informally since the introduction of the Bill.  
 
The Board has also been asked to give oral evidence directly to the Committee on 3 
October 2019 and looks forward to that session.  It is expected that the written 
material offered in this paper would be the basis for discussions at that meeting, but 
the EMB representatives will be happy to discuss any aspect of the delivery of 
electoral events in the context of this new Bill.   
 
The EMB would always be ready to meet Scottish Government officials or Ministers 
to discuss any of the points in this response more fully and to engage in broader 
discussions around the practical delivery of electoral events in Scotland.   
 
In offering this written evidence, the EMB primarily addresses practical issues with 
respect to the delivery of electoral events, rather than issues of policy which are 
generally outwith its remit.  However, where appropriate, the Board will make 
comment on the potential practical implications of the various policy positions set out 
in the Bill. 
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Earlier Scottish Government Consultation on a Prisoner Voting  
 
The EMB has previously engaged with both the Scottish Parliament and the Scottish 
Government on some of the issues addressed by this Bill.  The Board gave a written 
submission to the meeting of the Scottish Parliament‘s Equalities and Human Rights 
Committee on 7 March 2017 around prisoner voting and also provided oral evidence 
at that meeting.   
 
On 14 December 2018 the Scottish Government began a consultation on Prisoner 
Voting, setting out their proposal for ensuring compliance with the European 
Convention on Human Rights on the matter of prisoners voting.  The consultation set 
out the background to the issue and sought views on a proposal to allow only those 
prisoners sentenced to short sentences to vote. The Scottish Government‘s view 
was that it was not appropriate to give all prisoners the right to vote. 
 
The EMB submitted a detailed response to that consultation which is included as 
Appendix 1 to this paper.  The points made in that response remain valid in a 
consideration of the issues raised in this current call for views on this draft Scottish 
Elections (Franchise and Representation) Bill.   
 
 

GENERAL COMMENTS 

 
As initial comments the EMB would highlight two factors: 
 

 Extending the right to vote/stand in elections alone will not necessarily 
increase participation; and  

 Changes to electoral legislation and rules should be made well in advance of 
the electoral events to which they will apply. 

 
Increasing participation requires more than a larger electorate 
 
The Committee has invited views on whether the proposed legislation will help ―to 
increase participation‖ by extending the franchise and the right to stand as a 
candidate in the Scottish Parliament and local government elections in Scotland.  
This reflects a desire to promote an electoral system that supports and empowers 
the engagement in elections of all those who have chosen to make Scotland their 
home. 
 
While not wishing to comment on the policy intention, the Board would observe that 
a broader legal entitlement alone will not necessarily improve participation either as 
voters or as candidates.  Participation is a measure of how many of those entitled to 
participate actually choose to do so.   Even under the current franchise and 
candidacy rules participation rates can be low, particularly among certain sectors of 
society. There may be a range of barriers than limit participation.  If enhanced 
participation is a goal, then those barriers need to be addressed.  These may exist 
for potential voters and for potential candidates.   
 
Those with disabilities for example, have reported that the current methods of voting 
can be challenging especially for those with sensory impairments.  Increasing 

https://www.parliament.scot/S5_Equal_Opps/Meeting%20Papers/EHRiC_public_papers_20170907.pdf
https://www.parliament.scot/S5_Equal_Opps/Meeting%20Papers/EHRiC_public_papers_20170907.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11067
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participation for such voters is not a matter of extending the franchise – they are 
already included - but of providing specific support to allow them to vote 
independently.  The same individuals may face challenges in terms of standing for 
elected office.  Again, addressing this and increasing participation requires the 
provision of specific support – as has been done successfully through the Access to 
Elected Office Fund operated by Inclusion Scotland. 
Even in the absence of specific barriers participation may be limited by a lack of 
desire to participate.  There has been significant academic work around the factors 
that drive turnout in elections.  Typically, several reasons are given to explain this.  
These include: attitudes; political factors; and social structure.   Academics indicate 
that a driver of whether people will turn out to vote or not is whether they feel their 
vote will make a difference in the first place. The established notion is that people will 
turn out if they a) feel their vote will make a difference and b) think that they will 
benefit to some degree by doing so.  The extremely high turnout for the Scottish 
Independence Referendum in 2014 perhaps illustrates this with voters particularly 
engaged in the issue, believing that they could make a difference with their vote. 
 
The extension of the franchise and of the right to stand may increase participation, 
but only if those who are thus empowered take advantage of those new rights.  
Simply increasing the population will not necessarily increase the percentage of that 
population who choose to participate in an electoral event.  Such action could even 
reduce the participation rate.   
 
Increasing participation is more a matter of addressing barriers to involvement 
across various segments of the electorate and of ensuring that the political and 
electoral environment is one in which electors feel that their vote matters and will 
have an impact.   
 
Electoral legislation/rules should be changed well in advance of the electoral 
event  
 
The experience of the combined Scottish Parliamentary Elections and Scottish Local 
Government Elections in 2007 was in many ways the start of a fresh approach to 
electoral administration.   
 
On 3 May 2007, combined elections were held in Scotland, electing members to both 
the Scottish Parliament and all 32 of Scotland‘s Councils.  Several specific problems 
were experienced at those elections including a large number of rejected ballots and 
issues with the electronic counting systems.  Ron Gould CM was appointed to 
conduct an independent review with specific reference to the problems that had 
arisen during those electoral processes and his report in October 2007 initiated 
several developments in the institutional framework for the delivery of electoral 
events in Scotland.  The creation of the EMB, the decoupling of elections and the 
adoption of daytime counts for local government elections can all be traced in large 
part to the recommendations of the Gould Report. 
 
Relevant to this Bill, Gould recommended that Scotland adopt a practice found in the 
electoral laws of other countries which provides ―that electoral legislation cannot be 
applied to any election held within six months of the new provision coming into 
force.‖   
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In legislating for electoral events in the years since Gould the Scottish Government 
has always tried to follow this ―six-month rule‖ so that administrators, campaigners 
and electors have adequate time to plan for the adoption of the new rules.   
 
The EMB would wish to ensure that this practice continues so that rules are not 
changed too close to an electoral event, where late changes might lead to confusion 
among stakeholders and unforeseen problems with implementation.  While there is 
an obvious current imperative to address the breach of the Convention with respect 
to prisoner voting, the risks of ill-considered or incomplete legislation and rules need 
to be considered.  Ideally even in these circumstances there needs to be enough 
time between any change in rules and their initial application. 
 
 

SPECIFIC PROVISIONS OF THE BILL  

 
Extending the electoral franchise for Scottish Parliament and local government 
elections to citizens of other countries with a legal right to live in the UK and who are 
resident in Scotland (section 1); 
 

This is a policy matter which is for the consideration and determination of Parliament.  
It is not for the EMB to comment on the policy decision itself.  As always, the ROs 
and EROs that the EMB represents, guides, supports and directs will deliver 
electoral events in accordance with the relevant rules and legislation. 
 
In terms of the application of this policy the Scottish Government will wish to work 
closely with EROs and the EMB in measures to give effect to the expansion of the 
franchise, so that those newly enfranchised are made aware of this and are given 
appropriate support to register.   
 
There may also be a need to ensure that there is clear communication around the 
term ―legally resident‖ so that there is no confusion with respect to those without 
leave to remain in the UK who will still be ineligible to register or to vote in elections; 
that would include individuals who are illegally present in the UK and/or subject to 
deportation or removal, and also asylum seekers who have an undetermined claim 
for asylum.   
 
There may also be an impact in some areas on the polling provision that councils 
identify for use by Returning Officers in the delivery of elections.  Foreign nationals 
tend to reside in focussed geographical areas and the addition of large numbers to 
the register in certain wards may mean that current polling facilities are no longer of 
suitable capacity.  ROs and their local authorities may need to review polling 
arrangements in certain areas as a result of the revised franchise to ensure that 
polling places have the capacity to accommodate increased numbers of voters. 
 

 
Allowing all foreign nationals with an indefinite leave to remain in the UK and who 
are registered as an elector in Scotland to stand as candidates in devolved elections 
and hold office following those elections (sections 2 and 3); 
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This is a policy matter which is for the consideration and determination of Parliament.  
It is not for the EMB to comment on the policy decision itself.  As always, the ROs 
and EROs that the EMB represents, guides, supports and directs will deliver 
electoral events in accordance with the relevant rules and legislation. 
 
In terms of the application of these rules by Returning Officers the EMB sees no 
significant change from current practice.   The new qualifications would be added to 
those already stated on the nomination forms.  In completing the nomination form the 
candidate is required to state that they are qualified and not disqualified from 
standing.  The Returning Officer does not investigate whether or not the candidate is 
actually qualified to stand.  There is case law which makes clear that ROs must not 
undertake any investigation or research into any candidate and that their duty does 
not go beyond seeing that a nomination form is correct on its face. The RO does not 
for example investigate whether a name given on a nomination form is genuine. Any 
determination needs to be made on the basis of the form itself.  The change to allow 
all foreign nationals with an indefinite leave to remain in the UK and who are 
registered as an elector in Scotland to stand as candidates will not therefore add 
practically to the work of the RO in administering the nomination process.  
 

 
Extending the franchise in Scottish Parliament and local government elections to 
convicted prisoners sentenced to terms of 12 months or less (section 4); 
 

As stated above this is also a policy matter which is for the consideration and 
determination of Parliament.  It is not for the EMB to comment on the policy decision 
itself.  As always, the ROs and EROs that the EMB represents, guides, supports and 
directs will deliver electoral events in accordance with the relevant rules and 
legislation. 
 
With respect to the practical application of the extension of the franchise in this way, 
the EMB would refer to the response that it gave to the Scottish Government‘s 
Consultation on Prisoner Voting on 7 March 2019.  The full text of that response is 
attached.  However, the primary point made was that the extension of the franchise 
is necessary but not sufficient to allow some prisoners to vote.  Without a change 
to the various rules and regulations – mainly in the secondary legislation - that cover 
the process of voting, an extension of the franchise alone will not be enough to allow 
these prisoners to vote.  Barriers would remain. 
 
The creation of a set of rules and regulations specific to prisoners is needed.  Such 
rules generally lie in the Order made for each election, the secondary legislation.  
The current rules and legislation around postal voting or proxy voting would not be 
immediately compatible with the extension of the franchise to convicted prisoners. 
The timetable and mechanics of postal voting assume the voter is at liberty in the 
community and able to receive a postal vote, request and receive a replacement if 
necessary and submit it to the Returning Officer by 10pm on polling day.  Similarly, 
some of the rules for proxy voting such as those around attestation assume the 
liberty of the elector. 
 
Many elements of the voting process would be impractical if the voter were a 
convicted prisoner serving a custodial sentence.  Timetables and processes would 
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need to be revised through secondary legislation if they were to accommodate the 
challenges of prisoner voting.  Prisoners or a subset of prisoners may be given the 
right to a postal or proxy vote but they will never be able to exercise that right in 
exactly the same manner as other voters.   
 
The expansion of the franchise is only a first step.  Additional detailed work is 
needed on the actual mechanics of voting for this set of electors.  The EMB would be 
happy to work with the Scottish Government and with the SPSS to develop these 
new rules. 

The proposal for determining the uninterrupted or notional residence of convicted 
prisoners in prison (sections 5 and 6); 
 

The Electoral Registration Committee of the Scottish Association of Assessors which 
represents the country‘s EROs has addressed this issue in its own response to the 
call for views.  The EMB includes ERO representation and the office bearers of this 
committee of the SAA and the EMB endorses the points made by them in their 
response.   
 

 
The proposal that convicted prisoners will only be able to vote by proxy or by postal 
vote. 
 

As the EMB commented in its written submission to the meeting of the Scottish 
Parliament‘s Equalities and Human Rights Committee on 7 March 2017 and the oral 
evidence given by the representatives of the EMB at that meeting, postal and proxy 
voting are the only practical methods of voting available to convicted prisoners.  
Voting in person either outwith the prison or at polling facilities within the prison 
would be impractical for a range of reasons developed in that evidence. 
 
Even accepting a limitation of voting to either postal or proxy, the mechanics of 
voting in terms of how these electors actually cast their vote will need detailed work 
to address the specific challenges of the prison environment and the limitations on 
normal life that it involves.   
 
As the EMB commented in its response to the Scottish Government‘s consultation 
on this matter earlier this year, any discussion needs to be grounded in the basic 
principles of democracy.  Fundamental to these is the secrecy of the ballot.  This 
principle was long campaigned for and extended generally in the UK by the Ballot 
Act of 1872.  The right to hold elections by secret ballot is also included in numerous 
treaties and international agreements, ensuring that votes are cast freely without 
influence.  Whatever the voting method it needs to maintain and protect that secrecy 
as fully as possible.  The voter‘s choice must be anonymous, so that attempts to 
influence the voter by intimidation, blackmail, or ―treating‖ are eliminated.  There may 
be unique challenges to the secrecy of the ballot in a prison environment.   
 
As noted in the opening remarks of this submission the mere extension of a 
franchise will not alone increase participation.  Any barriers to participation will need 
to be addressed and these may be numerous in the prison environment ranging from 
poor literacy through to lack of information about candidates or access to facilities in 

https://www.parliament.scot/S5_Equal_Opps/Meeting%20Papers/EHRiC_public_papers_20170907.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11067
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which a vote can be cast in secret.  These practical issues need to be considered 
and addressed. 
 

 
 

SUMMARY 

 
The EMB is grateful for the opportunity to comment on the draft Bill and is always 
ready to meet Scottish Government Ministers or officials to discuss any of these 
matters more fully.  The comments offered here focus on practical matters rather 
than those of policy.  The EMB, ROs and EROs will always deliver electoral events 
in line with the rules and legislation determined by Parliament. 
 
In summary the central points made by the EMB with respect to the provisions of this 
draft Bill are that: 
 

 An expansion of the franchise does not necessarily increase participation; 
participation rates are addressed by measures to remove barriers to voting 
rather than simply by giving more people the right to vote; 

 The new rules on candidacy would not add to the work of the RO at 
nominations as it is for the candidate to satisfy themselves that they are 
eligible to stand not for the RO to determine; and 

 Facilitating prisoner voting does not simply require a new franchise, new rules 
are needed.  The EMB would be happy to be involved in the development of 
such new rules. 

 
 
MALCOLM BURR 
CONVENER 
ELECTORAL MANAGEMENT BOARD FOR SCOTLAND 
6 SEPTEMBER 2019 
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APPENDIX 1:  A response to the Scottish Government’s Consultation on 
Prisoner Voting 7 March 2019 
 
Scottish Government Consultation on Prisoner Voting  
 
On 14 December 2018 the Scottish Government launched a consultation on Prisoner 
Voting, seeking views on a proposal to allow only those prisoners sentenced to short 
sentences to vote. Views are sought on what the appropriate length of sentence 
should be. Views are also sought on the practical issues associated with giving some 
prisoners the right to vote. 
 
The consultation follows the publication on 14 May 2018 of a report by the Scottish 
Parliament‘s Equalities and Human Rights Committee recommending that the 
Scottish Government ―legislate to remove the ban on prisoner voting in its entirety.‖  
The Committee also asked the Scottish Government to consider a wide range of 
views on this issue going forward, and to consult as many stakeholders as possible, 
including groups representing the interests of victims of crime and the general public. 
 
Representatives of the EMB attended a meeting of the Scottish Parliament‘s 
Equalities and Human Rights Committee on 7 March 2017 to give both oral and 
written evidence to assist the committee in their consideration of the practical issues 
around prisoner voting. 
 
The EMB now welcomes the opportunity to respond to the consultation on the 
specific proposals with respect to the changes in the franchise to allow some 
prisoners to vote.  The answers that are given below represent the views of the EMB 
and are the product of the Board‘s own consideration of the topics and its 
engagement with ROs and EROs formally and informally since the launch of the 
consultation. 
 
The Board would be happy to meet with Scottish Government officials or 
Ministers to discuss any of the points in this response more fully and to 
engage in broader discussions around the practical delivery of electoral 
activity in Scotland.   
 
As in the responses to questions posed in all such consultation the EMB primarily 
addresses practical issues with respect to the delivery of elections, rather than 
issues of policy which would be outwith its remit.   
 
 
 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11067
https://www.parliament.scot/S5_Equal_Opps/Inquiries/EMB_Scotland.pdf
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QUESTION 1: Do you think that prisoners‘ right to vote in Scottish Parliament and 
Local Government elections should be linked to the length of their sentence? 
 

 
This is a matter of policy to be determined by Parliament.  It is outwith the remit of 
the EMB to make a comment on this element of the consultation. 
 

 
QUESTION 2: If your answer to Question 1 is ‗no‘, what would be your preferred 
approach to extending prisoners‘ voting rights? 
 

 
This is a matter of policy to be determined by Parliament.  It is outwith the remit of 
the EMB to make a comment on this element of the consultation. 
 

 
QUESTION 3: If your answer to Question 1 is ‗yes‘, what length of sentence would 
be appropriate as the eligibility threshold for prisoner voting rights? 
 

 
This is a matter of policy to be determined by Parliament.  It is outwith the remit of 
the EMB to make a comment on this element of the consultation. 
 

 
QUESTION 4: If your answer to the above is ‗another duration‘, please specify this 
here. 
 

 
Given the answers to the previous questions, the EMB has no comment to make in 
response to this question. 
 

 
QUESTION 5: Do you have any comments on the practicalities of prisoner voting? 
 

The practicalities of the proposals for prisoner voting are provided in the final 
paragraphs of the consultation paper.  In summary the proposal is that: 
 

 The proposals would include a total of around 480-1000 electors; 

 Postal or Proxy Votes would be the only option offered; 

 Registration would be on the on the basis of previous local connection not the 
prison address; 

 Registration would be via the submission of a validly completed paper form 
submitted to the ERO; and  

 Postal Vote Packs would be sent directly to the prison address as ―privileged 
correspondence‖ so secrecy would not be breached by opening this mail. 

 
As already stated the EMB is clear that it is for Parliament to determine the franchise 
and to frame the appropriate legislation.   However, as the body representing those 



SPPA/S5/19/16/2 

18 
 

charged with the delivery of electoral events in Scotland, the EMB is happy to 
comment on the practicalities of the proposals that have been made. 
 
 
 
As a general context the EMB would highlight its written submission to the meeting 
of the Scottish Parliament‘s Equalities and Human Rights Committee on 7 March 
2017 and the oral evidence given by the representatives of the EMB at that meeting.  
However, that evidence was very much a broad presentation of issues around 
prisoner voting.  The present consultation moves beyond those generalities and has 
provided a clear set of practical proposals. 
 
Turning to those practicalities, there are two basic elements to the voting process to 
be considered.  These can be stated simply as (a) who is entitled to vote; and (b) 
how do those people who are entitled to vote cast a vote.   
 
With respect to the set of those individuals entitled to vote the maintenance of an 
accurate register of electors is dealt with by Electoral Registration Officers (EROs). 
The Electoral Registration Committee of the Scottish Assessors Association (SAA), 
includes all 15 EROs in Scotland.  This committee of the SAA has provided its own 
separate response to this consultation.  The EMB‘s membership includes three 
EROs who have key roles on the Electoral Registration Committee of the SAA and 
the EMB fully endorses the response that has been submitted by them to this 
consultation.  That response considers in detail the practical issues associated with 
including a set of prisoners on the register from the completion of the appropriate 
registration forms to the compilation of the register.  It also usefully highlights a 
number of elements that would need to be addressed in order for the process to 
work well in terms of integrity and accessibility for the electors. 
 
The remainder of this response will focus on the actual mechanics of voting, taking 
account of the proposals in the consultation document, i.e. postal or proxy voting for 
the subset of prisoners who are to be enfranchised. 
 
Prior to any consideration of the actual mechanics of voting the discussion needs to 
be grounded in the basic principles of democracy.  Fundamental to these is the 
secrecy of the ballot.  This principle was long campaigned for and extended 
generally in the UK by the Ballot Act of 1872.  The right to hold elections by secret 
ballot is also now included in numerous treaties and international agreements.  A 
secret ballot ensures that votes are cast freely without influence.  Whatever the 
voting method it needs to maintain and protect that secrecy as fully as possible.  The 
voter‘s choice must be anonymous, so that attempts to influence the voter by 
intimidation, blackmail, or ―treating‖ are eliminated. 
 
The proposed method of voting is by either postal vote or the appointment of a 
proxy.  Considering postal votes initially.  There are a number of elements that would 
ideally be in place to support the operation of a secure and robust voting process. 
 

 Prison authorities would need to facilitate the process of applying for a postal 

vote.  Electors need to provide a sample signature and date of birth to the ERO 

so that subsequent postal votes can be verified as having come from the 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11067
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11067
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authentic elector.  Given that they will be supporting the registration process this 

should not be a problem. 

 Postal votes would need to be delivered to prisoners in good time for them to be 

completed and returned.  The RO would deliver as normal to the prison but it 

would fall to the prison service to distribute the packs to prisoners. 

 Facilities would be needed to allow postal votes to be completed in secret, so that 

the voter is not subject to influence, threat or reward for their vote; 

 Prison authorities would have to collect completed packs and post them to the 

relevant ROs. Packs need to be with the RO by 10pm on polling day for them to 

be counted;  

 Postal voters currently have the right to hand a postal vote into a polling place.  

This would obviously not be possible to apply to prisoners; 

 Were current rules fully to apply to this new set of electors, an approach would 

need to be devised to deal with the replacement of lost or spoilt postal votes.  

Electors can apply for a replacement for lost or undelivered postal votes from 4 

working days before polling day.  Spoilt postal votes can be replaced at any time 

although the voter needs to return the original papers to the RO and provide 

proof of their ID.  Current deadlines for the issue, receipt and replacement of 

postal packs do not reflect any of the challenges that would be involved in the 

secure delivery to or the receipt of material from prisons.  

 

While not a comment on the practicalities of prisoner voting as such it is to be noted 

that proposals for postal voting require literacy of a higher level than that required for 

voting at a polling place.  This in itself may pose a challenge.  However, there may 

also be some opportunities more broadly here to implement programmes to improve 

prisoner literacy and general educational standards based around the electoral 

process. 

Turning to proxy voting, which is also mentioned in the consultation document as on 

option.   

 The completion and return of the proxy application would need to be facilitated by 

the prison authorities.  Consideration should be given to whether or not such an 

application would need ―attestation‖ and the usual demonstration of a sufficient 

reason for not being able to attend a polling station. 

 There would need to be a way by which the prisoner could intimate to the proxy 

how they wished their vote to be cast.  Consideration would need to be given as 

to how the secrecy of the ballot could be protected in this case. 

 Prisoners may not have a friend or family member trusted to vote on their behalf.  

 Consideration would need to be given as to whether prisoners would be allowed 

to act as proxies for other voters.  

 
QUESTION 6: Do you have any other comments that have not been captured in the 
responses you have provided above? 
 

The current rules and legislation around polling would not be immediately compatible 

with the extension of the franchise to convicted prisoners. The timetable and 

mechanics of voting assume the voter is at liberty in the community and able to 
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attend a polling place in their polling district within the hours of poll or to receive a 

postal vote, request and receive a replacement if necessary and submit it to the 

Returning Officer by 10pm on polling day.   

Some of these elements would be unachievable if the voter was a convicted prisoner 

serving a custodial sentence.  Timetables and processes would need to be revised 

through legislation if they were to accommodate the challenges of prisoner voting.  

Prisoners or a subset of prisoners may be given a postal vote but they would not be 

able to use it in exactly the same manner as other voters. 

There is continuing public debate about the nature and exercise of the democratic 

process.  In recent years in Scotland this has led to the extension of the franchise to 

16 and 17 year olds.  There is also increasing interest in the opportunities offered by 

new technologies around ―eVoting‖ and by ―live‖ electronic registers.  The points 

offered for consideration above reflect the current situation around polling.  Electoral 

reform and the modernisation of the process to take account of new technologies 

may introduce additional opportunities and challenges to the processes by which a 

prisoner would cast a vote. 

Any intention to extend the franchise to prisoners in future should inform current 
debates about new technology and electoral reform to ensure that new structures 
can accommodate this franchise. 
 
 
If some of those serving a custodial sentence were granted the right to vote there 

would be numerous challenges associated with the method of voting either by post 

or by proxy.  The current methods could not simply be extended to apply to prisoners 

without revisions in the timetable and other changes to the regulations specific to 

prisoners.   
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Written submission from Scottish Assessors Association (SAA) 
 
 

The Scottish Assessors Association (SAA) is a voluntary non-statutory body that 
represents the 14 lands valuation Assessors appointed in terms of section 27(2) of 
the Local Government etc. (Scotland) Act 1994. The SAA has been in existence in 
one form or another since 1855, and has as its purpose: 
 

―to encourage amongst its members the exchange of ideas regarding their 
statutory duties; to record results of discussions on all subjects brought before its 
meetings; to promote consistency in the operation of the Valuation, Council Tax 
and Electoral Registration legislation;  to act as a consultative and advisory body;  
engage in partnership work both internally and externally with organisations and 
public bodies; and to represent the collective interests of its members in carrying 
out their duties‖  
 

Thirteen Assessors are also appointed Electoral Registration Officers (EROs) for 30 
local authorities.  However the SAA Electoral Registration Committee‘s membership 
includes all 15 Scottish EROs appointed in terms of section 8 of the Representation 
of the People Act 1983 by the 32 local authorities in Scotland and their senior staff. 
Representatives from the Electoral Commission, Scottish Government, Boundary 
Commission and Cabinet Office attend the committee meetings although they are 
not committee members. 

 
The Electoral Registration Committee (ERC) meets approximately every two 
months. It facilitates dialogue between Scottish EROs and partner organisations. It 
also acts as the principle forum to share good practice, agree timetabling, and a 
common approach to registration amongst Scottish EROs which in turn provides a 
consistent registration experience for the elector. Examples of this are as follows. 

 

 The ERC has agreed a single date to be used across Scotland for Second 
Interim Updates to the Registers ahead of Elections. 

 The ERC has worked together to ensure that rejected postal vote 
notification letters are issued across Scotland at the same time. 

 The ERC has agreed a common timetable across Scotland for the refresh 
requests for Absent Vote Identifiers 

 The ERC has organised a national media campaign across Scotland to 
promote awareness of the Annual Canvass 

 The ERC has developed a common Data Sharing Agreement for Scottish 
EROs to facilitate the exchange of information in connection with the 
registration of young electors. 

 
EROs in Scotland are independent statutory officials and as such the comment in 
this response is limited to administrative/registration issues surrounding the matters 
raised in this Call for Evidence on the Scottish Elections (Franchise and 
Representation) Bill. The SAA have also responded to the Call for Evidence on the 
Financial Memorandum that accompanies the Bill.  
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On a general note it is important that in line with the ―Gould‖ report any changes in 
franchise are made at least six months in advance of the electoral event for which 
the franchise will be used. 

 
1. Extending the electoral franchise for Scottish Parliament and local 

government elections to citizens of other countries with a legal right to live 
in the UK and who are resident in Scotland. 

 
The SAA does not express a view on whether the franchise should be extended 
to all legal residents in Scotland as this is a matter of policy. It is important 
though that guidance is available to EROs as to what documents can support an 
applicant‘s claim to be legally resident in Scotland. Clear communication will be 
necessary to ensure that eligible residents are aware of the change and their 
right to register to vote. The SAA would be happy to work with the Scottish 
Government and the Electoral Commission in Scotland to promote awareness. 

 
2. Allowing all foreign nationals with an indefinite leave to remain in the UK 

and who are registered as an elector in Scotland to stand as candidates in 
devolved elections and hold office following those elections. 

 
This is a policy matter and therefore outwith of the remit of the SAA.  

 
3. Extending the franchise in Scottish Parliament and local government 

elections to convicted prisoners sentenced to terms of 12 months or less. 
 

The SAA has held useful and productive meetings with the Scottish Government 
and the Scottish Prisons Service on the mechanisms for the exchange of 
information that would be necessary to allow EROs to determine if an applicant 
meets the criteria in terms of sentence length to register as an elector. There 
needs to be similar discussions to cover the exchange of information for 
prisoners whose main residence is in Scotland but are detained for a short period 
elsewhere in the United Kingdom. 

 
Under s9E of the Representation of the People Act 1983 an ERO is required to 
issue an ―Invitation to Register‖ to any eligible person who is not on the Register 
of Electors. The proposed Bill is silent on this matter and therefore EROs would 
have to issue ―Invitations to Register‖ in accordance with section 9E and also the 
detailed requirements as set out in the Representation of the People (Scotland) 
Regulations 2001. The relevant regulations are based on a person being at 
liberty and with full access to the internet. For example they therefore specify the 
form to be used which must include reference to the UK Government‘s online 
registration website. The regulations also require the ERO to issue reminders 
and if necessary attempt to visit the elector if no response has been received.  

 
Consideration should be given as to whether an ERO should have to issue an 
―Invitation to Register‖ or whether prisoners serving sentences of 12 months or 
less should be simply be provided with the relevant forms by the Scottish Prison 
Service on admission.  
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If it is felt that EROs should have to issue ―Invitations to Register‖ then the 
regulations covering the detail of the forms and follow up activity by the ERO 
would need to be reviewed. For example a prisoner may be detained at some 
distance from their home, making follow up visits by the relevant ERO 
impractical. It should also be noted that an ERO will not be aware if a prisoner is 
prohibited from returning to their previous address. It will also be important to 
ensure that the invitation is sent to the correct prisoner. The SAA would be 
happy to work with the Scottish Government, the Electoral Commission and the 
Scottish Prison Service in any review of the regulations.   

 
4. The proposal for determining the uninterrupted or notional residence of 

convicted prisoners in prison. 
 

It is welcomed that the Bill allows for a prisoner to remain registered at their 
home address providing that they intend to and are able to return to it on release. 
This avoids prisoners having to register at the prison on admission and then 
register again at their home address on release. This reduces the administration 
burden on both the prisoner and the ERO. 

 
The provision is in accordance with the current provision for remand prisoners 
and it allows for instances where prisoners cannot return to their previous 
address or did not have a permanent residence. 

 
5. The proposal that convicted prisoners will only be able to vote by proxy or 

by postal vote. 
 

The manner in which prisoners are able to cast their vote is a matter of policy 
and the SAA offers no view on this matter. If prisoners can only vote by post or 
proxy then it is important that any form used by prisoners to apply to register to 
vote is accompanied by or contains an application to vote by post or proxy. This 
would streamline the process. Consideration would need to be given as to who 
could attest a proxy application and also the mechanism for granting a signature 
waiver for a postal vote. 

 
Summary 

 
The SAA welcomes the opportunity to comment on the draft Bill and would be happy 
to be involved in any subsequent review of associated regulations. It is noted that 
the other changes are proposed to the registration system e.g. Canvass Reform and 
consideration needs to be given to ensuring that the changes are delivered in a 
synchronized manner. 

 
 

PETE WILDMAN 
ASSESSOR & ELECTORAL REGISTRATION OFFICER 
CENTRAL SCOTLAND VALUATION JOINT BOARD 
CHAIR 
SCOTTISH ASSESSORS ASSOCIATION ELECTORAL REGISTRATION 
COMMITTEE 
6 SEPTEMBER 2019 
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